Clarington REPORT

PLANNING SERVICES

Meeting: GENERAL PURPOSE AND ADMINISTRATION COMMITTEE
Date: Tuesday, September 4, 2007
Report#: PSD-097-07 File#: PLN 33.3.10 By-law #:

Subject: UPDATE ON MUNICIPAL PEER REVIEW OF THE DURHAM/YORK RESIDUAL WASTE
ENVIRONMENTAL ASSESSMENT

RECOMMENDATIONS:

It is respectfully recommended that the General Purpose and Administration Committee recommend to
Council the following:

1. THAT Report PSD-097-07 be received,

2. THAT Section 3.3 and Attachments 6 and 8A to this report be approved as the Municipality of
Clarington’s comments, to date, for the Site Selection segment of the EA process;

3. THAT Section 3.4 and Attachments 7 and 8B of this report be approved as the Municipality of
Clarington’s comments, to date, on the Generic Human Health and Ecological Risk
Assessment, a component of the EA process;

4, THAT Clarington request that the Region provide the other reports; including the Traffic Impact
Analysis, Archeological Assessment, Air and Groundwater Monitoring, Environmental impact
Study; Land Use, Infrastructure and Servicing Assessments; with sufficient time given to the
Municipality and others to review and comment, prior to completing their analysis and selecting
a preferred site;

5. THAT a copy of this report be forwarded to the Region of Durham, the Region of York and
Ministry of Environment;

6. THAT all interested parties, including the Regions of York and Durham, and the Joint Waste
Management Committee, be notified of Council's decision; and

7. THAT Council approve this recommendation FORTHWITH in compliance with the September
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Submitted by:
avid J. Crome, M.C.I.P., R.P.P. Franklin Wu,
Director of Planning Services Chief Administrative Officer
JAS/FL/DJC/sn
21 Aug 2007
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BACKGROUND AND PURPOSE OF REPORT
On April 16, 2007, Council adopted Resolution # C-211-07, as follows (in part):

"THAT Staff be directed to examine comprehensively all the documentation
prepared to date, the adequacy of the public consultation process and to
report on alternatives available to the Municipality;

THAT Staff investigate the implications of a proposed waste-to-energy facility
on the Energy Business Park including the ability to attract prestige uses
including offices and research facilities;

THAT the Regions of York and Durham commit to design a waste-to-energy
facility that will not impact the health of present and future residents;..."

On May 28, 2007, Council adopted the recommendations in Staff Report PSD-070-07
(Attachment 1-Resolution). This report defined the scope of work for the various peer
reviews and economic studies to be undertaken to assist Council in determining its
position with respect to the proposed Energy from Waste (EFW) facility to ensure that
the interests of the Municipality and its residents are protected. In the same report, Staff
were instructed to report regularly on the progress and findings of the peer review and
analyses being undertaken.

In the consideration of PSD-070-07, Clarington Council confirmed that the “Alternatives
To” (the different technologies for disposal of residual waste) will not be peer reviewed.
As noted in Section 2.1.4 below, the thermal treatment of the waste identified by York
and Durham Councils as the preferred system includes a number of different
technologies, including mass burn incinerators, pyrolosis, and gasification, including
plasma arc gasification.

Consultants have been retained to peer review various aspects of the Environmental
Assessment (EA) process, including site selection, as well as the technology
procurement process and the potential environmental effects of the proposed facility and
not the “alternatives to”. Staff and the peer review consultants have met with the
Regions’ project team on a number of occasions to seek clarification and probe further
into the analysis and methodology of the various studies. The Regions’ project team for
the EA have been co-operative in providing information to the Municipality’s peer review
consultants and exploring the issues.

The purpose of this report is:

o to update Council on the EA study and process to date
° to update Council on the progress of the various peer reviews and studies being
undertaken by the Municipality of Clarington, specifically those appended to this
report:
Attachment 6 Peer Review Report (Rowe) — EA Process and Site Selection
Attachment 7 Peer Review Report (SENES) — Generic Human Health and
Ecological Risk Assessment
Attachment 8A  Peer Review Report (AMEC) — Air Quality Aspects of Site
Selection
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Attachment 8B Peer Review Report (AMEC) — Air Quality Aspects of Generic
Human Health and Ecological Risk Assessment

to update Council on the EFW thermal technology procurement process
to update Council on the financial impact studies

20 YORK/DURHAM RESIDUAL WASTE EA PROCESS

2.1 Environmental Assessment Study

2.1.1 The Regions of Durham and York are currently conducting an EA Study to determine
how to manage the residual solid waste remaining after blue box and green box
diversion efforts. Key dates in the study process as indicated on the project website are:

e March 2006 Ministry of Environment approval of EA Study Terms of
Reference
e June 2006 Selection of preferred approach to managing residual waste

(Alternatives To)

July 2007 Issuance of Request for Qualifications (RFQ)

September 2007 | Consultant recommendation on preferred site (Alternative
Methods)

December 2007 | Durham and York Region Council approval of preferred site

o Early 2008 Release of Request for Proposals (RFP)

o Mid 2008 Selection of preferred technology vendor

e 2008 Completion of site specific studies

e Late 2008 Submission of final EA to Ministry of Environment (MOE) for
approval

o 2009 EA review and approval by Minister of Environment

2.1.2 The purpose of the undertaking, as set out in the approved Terms of Reference, is:

To process — physically, biologically and/or thermally — the waste that remains after
the application of both Regions' at-source waste programs in order to recover
resources — both material and energy — and to minimize the amount of material
requiring landfill disposal. In proceeding with this undertaking, only those approaches
that will meet or exceed all regulatory requirements will be considered.

The waste proposed to be managed will be primarily Municipal Solid Waste (MSW)
from residential sources generated within Durham and York Regions remaining after
at-source diversion, a portion of post-diversion Industrial, Commercial and
Institutional (IC&I) waste traditionally managed by the Regions at their waste
disposal facilities; and Municipal post-diversion residual waste from neighbouring
non-Greater Toronto Area (GTA) municipalities that may provide disposal capacity
for processing residues.
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A description of the proposed undertaking was developed for the purpose of initiating the
EA Study. The undertaking would be a residual waste processing facility(ies) that would
be capable of managing the minimum 316,000 tonnes/year of residual wastes projected
to remain after the achievement of the Regions' diversion objectives. This amount
includes the receipt of a quantity of additional post-diversion waste from other sources.
Over the 35-year planning period (2011-2045), it is projected that a minimum of 13.3
million tonnes of residual waste will require management.

In June 2006, the Regions received their consultant's report on the "Alternatives To"
(alternative processing systems) for the disposal of residual waste. At that time, both
Regions approved the technology options for the EFW facility to be:

e System 2(a) — Thermal treatment of MSW and recovery of energy followed by
recovery of materials from ash/char. These include established technologies such
as the "mass burn" of waste in an incinerator.

e System 2(b) — Processing of MSW to recover recyclable materials and produce solid
recovered fuel (SRF) followed by the thermal treatment of the SRF to produce
energy. These are generally new technologies.

Current EA activity involves the identification of a preferred site for the construction and
operation of the new thermal treatment facility ("Alternative Methods"). A site with an
area of 10 to 12 hectares was determined to be required, although a smaller site could
be considered if off-site infrastructure was shared with other sites. The site search was
limited to lands within York and Durham Regions. On the short list of sites, five sites
were identified in Clarington and one site in East Gwillimbury. Two sites in Clarington
have been removed from the short list and are no longer being considered, as discussed
in Section 2.2.2 below. The Regions’ project team has advised that a preferred site will
be recommended in September 2007, with both Regions approving a site by the end of
2007.

The Regions’ project team has recently advised that it is their intention to submit an
interim EA planning document to MOE in early 2008. This will be after the selection of a
site for the proposed facility, but prior to the identification of the preferred specific
thermal technology and vendor. The interim, in progress, submission would facilitate
early review by Ministry Staff. The Regions must obtain the concurrence of the Ministry
to make such an interim submission.

The EA Terms of Reference provide for flexibility in undertaking the study, including
adjustments to the sequence of study events. However, they also indicate that the
selection of a vendor will be necessary, prior to seeking EA approval, to allow for a
sufficiently detailed description of the undertaking (including its design, operation,
maintenance, monitoring and contingency measures) and respective net effects.

Recent Developments
Short List of Sites
On May 22, 2007, Council for the Town of East Gwillimbury resolved that the Town

should not be considered a willing host for the proposed thermal treatment facility (see
Attachment 3). No commitment has so far been made to site the facility only where there
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is a “willing host”. Therefore this decision should not affect the status of the East
Gwillimbury site on the short list. However, there are concerns it may influence the
selection of a preferred site which is discussed later in this report.

On June 19, 2007, the Joint Waste Management Group (JWMG), which is the joint
committee of the Regions appointed as the project steering committee, agreed to delete
short listed sites 2 and 3 in Clarington (see Attachment 4). The designation of Site 2 in
the Durham Regional Official Plan has been confirmed as “Greenlands, Waterfront
Areas”, and the EA siting criteria are considered to disqualify the site from consideration
for a thermal treatment facility. Site 3 was withdrawn by its owner.

As part of the site selection process the following reports: Traffic Impact Analysis;
Archeological Assessment; Air and Groundwater Monitoring; Environmental Impact
Study; Land Use, Infrastructure and Servicing Assessments, are necessary. The
Regions’ project team previously committed to release these reports in July; however,
they have not been. The Municipality, our peer review consultants, other affected
Municipalities and the public have not had an opportunity to review and comment on
these studies. It is premature for the Regions’ project team to complete their analysis
and determine the preferred site in advance of these studies being released, comments
provided and due consideration of them.

York Region Participation in the EFW Project

On June 6, 2007, the York Region Solid Waste Management Committee adopted the
recommendations in a report from their Director of Solid Waste Management. The report
recommended that York Region enter into a revised Memorandum of Understanding
with the Region of Durham for the EFW project consistent with a humber of matters,

including:

e York commits to supply a minimum of 20,000 tonnes per year of municipal waste
during the 25 year operating term of the EFW facility, at a rate established by the
RFP for the project, less any revenues from the sale of material, heat or electricity.

e York and Durham shall share the capital construction costs for the facility based on
the tonnage commitments made for the initial operation of the facility. This
represents 12% equity in the facility for York Region for 20,000 tonnes per year.

e Durham will ensure that sufficient capacity exists for York at the EFW facility to
service the 20,000 tonnes from York and that the plant is designed to allow future

expansions.

e Should York require additional capacity at the facility, it will have an option which it
can exercise at any time during the 25 year operating term to expand the facility at its
own costs and thereby acquire an increased ownership interest in the facility.

The York Solid Waste Management Committee also passed a motion directing staff to
ensure that York has the first right of refusal on any excess capacity at the EFW facility
when negotiating the revised Memorandum of Understanding.
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On June 20, 2007, Durham Region Council adopted the following motions:

e That staff be directed to examine the option of over-sizing the EFW facility beyond
the immediate needs of the two Regions, and to partner on the capital construction
and operating costs on an equal basis on facility capacity in excess of their
immediate needs.

e THAT York Region shall not have a right of first refusal on any capacity at the EFW
facility that it has not contributed financially towards the construction, operating, and
other related costs thereof for which it has not made a financial contribution.

On June 21, 2007, York Region Council adopted the report from the Solid Waste
Management Committee, as amended by Council. The amendment referred the matter
of negotiating the first right of refusal on any excess capacity to the Chief Administrative
Officer.

Staff from Durham Region and York Region are currently working on developing a
revised Memorandum which will govern the process by which the two Regions will
undertake the next steps in the joint EFW project.

Environmental Protection Act and Other Required Environmental Approvals

The proposed EFW facility will require at least the following approvals under the Ontario
Environmental Protection Act (EPA):

e Certificate of Approval (Air) under Section 9 Part Il which regulates emissions to the
natural environment, in particular air.

e Certificate of Approval (Waste) under Section 27 Part V of the Act for the use,
operation, establishment, alteration, enlargement or extension of a waste
management facility.

Notwithstanding the facility size developed for the EA study, the EFW facility will be built
in phases and EPA approval will be required for each phase. To address the
requirements of the EPA and to obtain the required approvals, supporting technical
studies and design plans must be completed to a level of detail demonstrating no
adverse effects on the natural environment and to show that the applicable
environmental standards will be met. As such, the EPA applications will not be made
until after a preferred vendor, the specific thermal technology and preferred site is
selected, and site specific HHERA has been completed. The Regions’ project team
currently anticipates that the EPA applications will be submitted in late fall 2008.

The Environmental Bill of Rights (EBR) exempts EPA Act approvals arising from EA Act
processes from the requirement to post on the EBR Registry (although they can be
posted voluntarily). As such there is no formal opportunity for comment and no
opportunity for leave to appeal under the EBR for these approvals. Also, while the EPA
Act requires mandatory hearings for waste management projects that would include the
proposed thermal waste treatment facility, Regulation 206/97 exempts facilities that are
subject to an individual EA. Therefore, in this case, there would be no mandatory EPA
Act hearing into these detailed technical approvals and related conditions of approval.
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2.3.4 However, the EA Terms of Reference states:

. To establish and operate a solid waste management facility(ies), the Environmental
Protection Act (EPA) requires that a Provisional Certificate of Approval be
obtained. A detailed work program will be developed once the preferred site is
selected and will be prepared in consultation with the public and relevant
government agencies.

The Region should provide a detailed work plan for consultation with agencies and the
public in relation to the EPA approvals, when they announce a preferred site.

2.3.5 Other potential environmental approvals for an EFW facility include the Canadian
Environmental Protection Act, the Federal Fisheries Act, and the Ontario Water
Resources Act. The need for approvals under these Acts will depend on the site
selected and the way in which the facility development will proceed, and as such
application requirements may not be triggered. It is expected that any applications
required under these Acts would also be submitted in fall 2008.

3.0 CLARINGTON’S PEER REVIEW OF EA DOCUMENTS (TO DATE)
31 Comments on the EA Public Consultation Process

3.1.1 Both the Environmental Assessment Act and terms of reference require public
consultation during the EA process. Due to the length and broad scope of the initial
phases of the EA it maybe difficult to engage the public in the early stages of the
process. It was not until the announcement of the short list of sites that the public
became widely engaged in the EA process.

3.1.2 The Regions’ project team has provided the Municipality with its “go forward”
communications strategy and Staff have provided comments on this strategy. The
Region of Durham has responded positively to a number of suggestions made by Staff
to capitalize on this heightened awareness. These include:

e providing an additional overview session (June 25, 2007) on the entire process, so
that residents can become updated with previous stages of work;

e providing a brief outline of the EA process at the beginning of each meeting;

« providing copies of the EA documentation for the Newcastle and Courtice libraries, in
addition to the Bowmanville main branch;

e providing the study documentation on CDs at the public information sessions
(especially the Generic Human Health and Ecological Risk Assessment);

e committing to the provision of displays for community events;
e holding public information sessions in 3 locations in Clarington;

e revising advertising material so that people understand that this is a waste project
(i.e. remove “light switch” branding); and
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e agreeing to meet with community groups in the Municipality (e.g. Wiimot Creek
homeowners, Port Darlington Community Association, Newcastle/Bondhead
Ratepayers).

Staff will continue to provide advice to the Region on how the public consultation can be
improved for Clarington residents as the remaining steps of the EA study are carried out.
However, this is the Regions process.

The EA Terms of Reference calls for the establishment of a public liaison or advisory
committee representing a broad range of interests across the study area in order to
"focus public input" on the EA study. The Regions consider the appointment of public
members to sit on the JWMG as fulfiling the requirement for a public liaison/advisory
committee. Staff do not concur that the project steering committee can also function
satisfactorily as the public liaison/advisory committee contemplated by the EA terms of
reference.

The Regions have contemplated the formation of a citizen advisory group to “play a role
in formulating the Host Community Agreement” as set out in Report #2007-J-14. The
relevant extract forms Attachment 5 to this report. The mandate of this citizen advisory
group as currently envisioned by the Regions would not address the role of the public
lisison committee as set out in the EA Terms of Reference.

As indicated in section 2.3.4 of this report the Region should detail how the
Environmental Protection Act application and conditions for approval are to be
addressed as part of the public consultation process.

Because of the tight timeline that the Region is pursuing for this project, timely
communication with the public about the process and any deviations from the anticipated
schedule is highly important; as such providing clear and accurate messages through all
available media outlets should be a priority for the Regions’ project team.

Synopsis of the Peer Review Gap Analysis of EA Study Process (TO DATE)

A gap analysis is a comparison of the EA documentation to date and the requirements of
the EA Terms of Reference, the Environmental Assessment Act and regulations.
Consistency with the Terms of Reference is very important when the Minister of
Environment or the Environmental Review Tribunal decide on an EA application. A gap
analysis provides the Municipality and the Regions’ project team with a check that their
work to date meets or exceeds the requirements.

Numerous technical and background studies have been prepared as part of the EA
study. The manner in which this information is communicated, disseminated and carried
forward into the next stages of the process are all part of the EA process. The process is
complex, multi-faceted and takes a considerable amount of time to complete.

It is important that the Municipality and Clarington residents have confidence in the EA
process. As such, Council authorized a gap analysis peer review to audit compliance
with the approved EA Terms of Reference, and the Environmental Assessment Act and
its regulations.



